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COMPTROLLER GENERAL OF T/|E UNITE) STATES
WASHINGTON, D.{., 20¥48
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B-179171 November 30, 1973 4

Chemical Tachnology, Ina,
Suitae 217

910 17th 8Street, NI,
Hashington, b, C, 20006

Attontions Hr, Willimu L, Davries
President

Centlomany

Wa refer to your letter of Septomber 28, 1973, and prior correspondence,
relativa to the protest of the Checkers Division of Chemical Technology,
Inc, (Checkara), aguinst tha pward of a contract under request for pro-
poaals (RI?) L00189-73-R-~0L1G6, na amended, to }dlitayry Basae linnagenmant, of
"New Jersey, Inc, (MFl), The RFP, imsued by the Nzval Supply Center,
Norfolk, Virginia, on April 2, 1973, sought offers to provida mess atteadant
sexvicos at tho licval Weaponas Htation, Yorktown, Virginin,

Baction DL(a) of the RIP, set forth the Gavormaent's eatinnate of the
total numbar of man-hours required=-127 hours for weekdays and 68 hours for
weekends—-for s itislactory pearformance, aud provided av a part of the
evaluation facrtors for award thats

" # & Subainaion of manning charts whose total hours fall mora
than 5% helow theas estinantes may result in rejoction of tha
offer witlout furthar negotiations unless tha offevor clearly
substanti.itea tha manning difference with specific documantation
denonstruting that tho offeror con perform tha required gexviena
satisfactorily with such fowor hours,"

Blavaen off.re were raceived undexy thae RFP. Aftor evaluating the
yeapactivo manning charts, it was daterminad that meatiingful negotiations
could be econductod with all offevors, This conclusivn wvas raschad evan
though somae offerorn proposed manning levols outsfde the 5 poxcant accept~
abla doviation sad had not, at that timo, substantiated their lower figures,

In ita best end final offer, Chackers offerad 36,544 wmai~hours at a
prica of $103,019,28, Other pricos werat

: MaN $106, 204,16 ;o
' Yedersl »uod Borvice 106,650,00 PUBLISHED DINIRION

{,,'. Jat Bexvices 107,352,00 63 Comp. Gen...........,
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In view of thesa prices, the procuring activity datormined that the
initiol coat estimata of $80,000 submitted by the VFood Servica Officer at
the Naval Weapoas Station, Yorktowu. wns unrealistics It sought and
recolvad additfonal funda, and tha coot figure liatad on the initianl
raquisition was nodifted to raad $115,540, vither than §80,000,

Checkera contends that it should have reculvad the awaxd since its
manning level was very cloga to the acceptaplae vango and that it was
obvlous that Checkers hnd hudgeted enough money to adequataly perform the
sexvicia und was ntill the low offeror, Moreover, Checkers contends that
MOM'a price did not cover the mao-hours which it had submitted,

Howwithatanding Checkera' low price, the contracting officer rejocted
its offor hocavwse ita man-hour figure wams outside the 5 percent aceeptnablo
man=-hour daviation and hecsuusa Chockers did not subuit any subatautiation
which vould have demonstrated that satisfactory performance could be
accomplishad at that level. Awavd waa made to B on June 29, 1973,

Checlters also contendn tvha't this rajection of its competitiva ranan
offor conatituted a detemination of nonresponsibility without the benvefit
of a Small Businecsa Adainistration Certificate of cdmpetency (COG) roview,
While 1t is true that the dotourmination to reject Checliers' offor was
based in part on considorations usually going to questions of reaponuibility
(51 Comp, -Cen. 204 (1972); 309 1d.), wo do not agrea that in this nepetiated
procurement stch rcjection was, in essence, a daterwination of nonresponsibilicy,
Rathar, the fr.ilure of Checkers' £inal offer to ba considered for negntia-
tion was dua to its deficiencies in tho area of compliance with the
Goverment's cxpressed requirements. CFf., 46 Comp. Gen., 093 (1967).

In 52 Conp, Gen. 198, 208 (1972), our Office concurred in an ageucy's
exclraion from .tha competitive range of an initially acveptable offer,
" wherat

"¢ & & after the revised proposals were exnuined w & A
nartous nisgivings arosa concorxning ® # & [that offuror's]
ability ! purform the contract succesafully, » & A"

. Undsr puch circusstances, we stataod:

"4 A A \hather a propnoal 4e initially determined to ha
within the competitive ranpga oy whether the propoaal e
initially rajected, tha contracting agency should not ba
requircd to hold discugsafons with &n offernr once it 4t [sic)
detevmined that his proposal is outeids tha acceptshle ranga.

Bea B~134436, April 19, 1972, snd B-173967, Fobruary 10, 1972,
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where we upheld adninintrative determinations to excluda
firms initinlly determined to ba within the competitive
range from further award conaideration afrar their revised
proposalu wers found to be technically unaccoptable and no
longer within the compatitiva range."

Section DL(c) of the RFP states t.h;t.l

"Award will ba made to the reaponaible offarar whose proposal,
meeting the criteria sat forth in (a) [manning] and (b) [douam/
heurs] above, offers tha loweat evaluated pr:{cn "

Checkars contends that #ts offer maeats tha requirment that thé wanniug
chart vaflact a sufficient nanning level to insure adequate pnxfomnncu of
the contract, (Chackorns offered 87 por cent of the Governmont's estimata,)
Howovar, ve believa that tho language of mection D1l(a), quoted above, gives
tho contracting officer diccretion to elinminate unsubatantiated sub-95 per
cert offars from consideratfon at sny time before award, Bee 52 Comp, Gem.,

sapra, and B-178707, October 2, 1973 (53 Comp, Gen, __ )., Since wo hava

1ot been prescnted, nor do we £ind, nny evidenca which would ind/cata that
the presant action constitutes on sbhuse of that d4iseretion, we do not ,
question the rejection of Checker's offar. Morcover, since ths Covernment

has set out seemingly elaborate procvedures to assure that avard will be

made to an offoror who will guaranten an adequate lavel of parformanca at
its offerad price, 1t vould seem incongiatant to reguira that an apency
¢ircumvent these procedures and accept an unsubstautiated low-hour offoror's
proposal bacause of the offeror's iaro masvartions that 4t can parform

adequately,

. Checkers additlonally contonda that MBM's offar, with regard to the
nucher of man-hours is not supported by its price since the Hi®{ dollnz/honr
ratio 18 alleged o be insufficlent 2o covar the basic lohor expenses up
required by sectiem DL(b)(2) of tha RPP. The bzagic labor expenae, cncluding

- applicable holiday and vacation benafitsz, won eslculate vis-n-vis Mili's offar

to be §2.67 pox hour (basic wape=-5$2.33; Heelth and Welfare~~$0,12; FICA-- -
$0.14; unumploywent~-$0,06; Workwen'n Compensation—§0.02)., Vacation and
Holiday beunefita which are usually calculated at ahout 5 per cent of the
basic wage would add an additional $0.12 to the total basic labor expense
which would then be §2,79 per hnur. lowaver; MOl's offer of 39,549.5 howrs
at a prico of $1006,204.16, wvhich it indicated included holiday and vacatfion

" bemeafits, indicates a dollar/hour ratio of only $2.69 par huur,

. In 51 Comp, Gen. 308 31l (1‘)71), in which we affirmed bur duialm
at. 31 Comp., Gen. 204, wa ntatad thats E
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" & & tha requirement that offevor's manhours be
conaistemt with offared prices connotes a test of reason-
ahlencosg, rather than an exact requirement to quote a cortain
mininie price per manhour, Even 1f AlC's calculations ara
accepted, wa cannot gay that a 5 percent or a 10 percent dis-
crepaney should automatically oust an offecor from considara-
tion baocause ita offer did wot approxlmnta the Governmant's
astimatad raoge, On the other hand, we have held that a
30 parcent dincrepuncy vas euwfficient to Justify thae con-
tracting officer's refusal tn negotinta with the offeror
thera 4{nvolved, §-173628, Septenbar Y, 1971, Bincea wa do
not think that manning chares con proparly be uged ao an
exact fornuuln in the exercise of tha discretionary authoxity
glven tha contracting agencien in thia area, unlawss there ic '
& clear abusc of such auvhority wa would not be justificd in
interposing any ohjection to the datewnminations of viich
oﬁfer05s ave properly considered to ba within the couwpetitive
rengc,

llowever, this staterent by our 0ffice was made with reforence to
langunge in a priovr solicivation which otated the folloiing:

"¢ % & Wor the purposa of sstahlishing a competitive
range, .evaluction of the offarors manning charts will ba
.bascd on rhe follouing factorns

"1, ‘I‘na cost of tho nuaber of manliours per year shoim
on the nmnn:lug chart including wage rates; 1f applicable,
frings Lenefita (henlth and welfave; vacution, and holidays);
and othar employcce~related mcpennea (for example, FPICA), will
ba compared with the offeror's prico to vexify that offeror's
manhours ave consistont with offered price. & # A"

€ince the date of our 51 Coap, Gen. decisions, the language amploymi .
. by tha Navy in regard to procurenents of this typa has baen substantinlly
modéfied Bo as to read at mection DL(L)(2):

Mthe hours shown in the manning charts must be supperted by
the prica offered when compared s follows. Tha total hours
reflected in the ranning churts for the contract poariod (1.c.,
basad on a contract year contalning 252 wazkdays and 113 weck-
end days/holldays will ba divided into tho total offered price
(less any evalunted proapt payment discount) to mssura that
this dollar/hour ratio is at least sufficient to covor tho
followiryg Lasic labor expenses!
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1] (1)
"(11)

"(111)

the basic wage rate; e
if appliceblae, fringe Ennefita. (health and wolfare,
vacation, and holidayas); and

other employee~related expenses anas followss

"(A) FICA (fncluding Nospital Insurance) at the
ruta of 5,857

"(B) Unenployment Insurance at the rate sct forth
by the offeror in the provirion in 8S8cction b
of this solicitation entitled 'Offeror's State-
uent as to Uneaploynent Insurance Rate and Worle-
. nan'p Compensatinn Ingurance Rate Applicable to
s Company'; ond

"(C) Workman'a Compensation Imsurance at the rate
set forth by the offeror in the provinion
referred to 4in (D) abova,

"Fatlure of the price offered to thus support the
offeror's muaning zhart noy result in rejection of
the proposal without furthor negotiations,

"(c) Avard will bo nade to tho xcsponsible offeror
whoge proposal, necting the criteria sot forth
in (a) and (b) ahove, offcras tha lowest evaluaterd
total price.

"Nota to Offerors The purposo of tha abova price-te-
haurs ovaluation in to agsurc!

"(1) that wanning charts submittad are not
unrealistically {nflatcd in hopes of
socuting a more favorablo propoaal
evaluation; and

“(11) that award 1s mot rada at a price so low .
in relation to basic payroll and related
- axpensesd established by law as to
jeopardize satisfactory poerformauce.

"Nothing in this Scction D ¢hnll he construcd as
14niting tho contractor's respousibility for ful-
£11ling all of the rcquirements set forth 4n this

contract.,”
-5-



L]

B-179171

MBli's dollar/hour ratio ($2,69) covers its calculated basic labor
expenna less vacation and holiday becnfits ($2,67), lovevaer, unleas
vacation and holiday benefits waere figurad at or leas than .86 per cent
of the minimun wage rate, 1MiM's dollar/hour ratio would not cover its
tatal bLasic labor expeiisa as required by the WP, As noted gbove, it is
custorary to conpute vacation and holiday Lenefits at approximately
5 per ceat of the nirinun waga, While the application of this 5 per ceont
figura 48 in no way wandatory in computing thesa expennea, we think none -
realiotic figure should have been stated in tha RFP to advise offarors
of the factor that vould be usnd te conput¢ cach offeror's bastc lshor
expanga, Wa hava been advised that idn this fnstance no labor expense
computation hes been made utilizing any {igure for vacantion and holiday
benéfitﬂo \

He bellave that this procurement wag defcctive for the recasona
indicated ahove, llowaver, we are unable to determine whother or not
Mbd's dollarfhour ratie really covored ita total basic laboxr expensa.
Therefora, wa cannot concluda that its basic labor expcuse wuld have
exceaeded its dollar/hour ratio if a percentapge factor liad been stated

-4dn the RFP and had becn appliad to tha M3l offer, Dlarcuthetically, we

obaerve thet all offaerors were treated alilie with respect to the failure

to apply awy figure, Turthur, va note that the purpoae of the evaluation
critaria 1s to prevont unrealistically inflated manning charts and an
avard at a price so low that satinfactory perforaance would be jecopoardized.
In this comection, althiough the criteria were not atrictly applied, it
would appeaw that the purpose of the eriterla hans been rmot dn that 1OH
apparently is porforming the contract satisfactorily at its offered price.

For the reasors noted above, Checkers' proteat is denled.

Sinceraly yours,

Faul 0, Demyjing

L

For tho Comptroller General
of the United SBtaten





